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QUESTIONS PRESENTED 


1. Whether Appellant Foss' due process rights were violated 
by the custodial! detention and indictment of the Appellant upon an 


improperly sworn Complaint. 


2. Whether Appellant Foss' due process rights were violated 
by highly suggestive post-crime "street confrontation, '' which resulted 


in the crucial identification of Appellant. 


3. Whether Appellant Foss' right to assistance of counsel was 


violated by arraignment without the benefit of legal counsel. 


4. Whether Appellant Foss’ right to cross-examine a crucial 
Government witness was violated by the Trial Court's ruling that the 
Police Report Form entitled "P.D.163'' was not within the scope of 


the Jencks Act. 


This cause has not previously been before the Court. 
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STATEMENT OF THE CASE 
| 
On August 28, 1969, a jury found the Appellant, Franklin F. Foss, 


guilty of armed robbery and assault with a deadly weapon (D. C. Code, 


Title 22, Sections 3202 and 502, respectively). Appellant had no 
prior criminal convictions, except for some instances of drunken 
and disorderly conduct. On November 7, 1969, Appellant was 


sentenced to a substantial term of imprisonment on the armed 
robbery count and on the assault count, the sentences to run con- 
currently. Appellant is currently incarcerated in the penal facilities 


at Lorton, Virginia. 


The Identification 


On January 10, 1969, Glen V. Wagner was robbed at 
knifepoint by three men in the public restroom near the main 
library in the 800 block of K Street, N.W., inthe District of 
Columbia. (Tr. 42-43) Wagner was first accosted within the 
public lavatory, and the crime continued in the stairwell outside 
the lavatory. (Tr. 43) Mr. Wagner testified that he could not 
very well see the faces of his assailants because, apart from the 
inevitable turmoil of the event, his glasses were broken. (Tr. 43, 


69; Pr. H.36-37). Property worth approximately $150 was stolen. 
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Wagner then summoned the police, who responded within a few minutes. 


At about this time, Officer Donald Beach, on normal patrol duty, 


was proceeding east in his scout car on the 800 block of Eye Street, 


Northwest. (Tr. 106) At the intersection of 8th and Eye Streets, N. W., 


Beach noticed three men, one white and two Negro, walking south on 
8th Street from Massachusetts Avenue. (Tr. 107) He observed them 
“struggling over two coats and some other items which I couldn't make 
out at the time." (Tr. 107) On the 700 block of Eye Street, Beach 
stopped the three men and questioned them. (Pr. H. 22; Tr. 107) He 
identified the three as being Stratford, Barnes, and Foss, the latter 
being white. (Tr. 123-24) While this inquiry was proceeding, a hon" 
was broadcast on the police radio relating a street holdup at 9th and 


Massachusetts, N. W. (Tr. 107), the offenders being described as 


| 
three Negro males. (Tr. 116-17) After hearing the "run," Officer 
Beach left the Appellants and proceeded to the scene of the holdup. 
| 
(Tr. 121; Pr. H. 22) 


Upon arriving at the site of the robbery, Officer Beach found 
| 


Wagner with two other police officers (Pr.H. 13; Tr. 109). Officer 


Beach thereupon asked Wagner whether one of his assailants had a knife, 


to which Wagner replied in the affirmative. (Tr. 121-22) Beach also 
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asked Wagner if there were coats involved (Pr.H.8; Tr. 122), and if it 


was possible that one of the men was white (Pr. H.8, 14-15; Tr. 125) 


Beach then told Wagner that he had just observed three possible suspects 

a block away, and was returning that way to see if he could find them. 
(Tr. 122). Beach then drove back down Eye Street and observed Appellants 
now at 5th and Eye Streets. He questioned them again, and decided to detain 
them until Wagner could arrive. (Pr. H. 9). 

At approximately this time, Police Sergeant Kirby arrived at the 
site of the holdup and found Wagner conversing with one or two other 
officers. Kirby described Wagner as being "excited" and "nervous. "(Tr. 

While Wagner and Kirby were seated in Kirby's car, a call came 
over the police radio reporting the apprehension (by Beach) of the three 
Appellants, who were described as having met the description previously 
transmitted. (Tr. 91-92) Immediately upon receipt of this call, Sergeant 
Kirby proceeded with Wagner to 5th and Eye Streets. (Tr. 27). There was 
nothing to prevent Wagner from hearing the call. (Tr. 95-96) 

When the identifying witness arrived at 5th and Eye Streets, 
Stratford and Barnes were standing in the street. Foss was separated 
from the others, and was behind a police patrol wagon, leaning ''spread- 
eagled" against it with his hands up. (Tr. 28-30; 172, 185) When Wagner 
came on the scene, what he noticed were the three Appellants and "about 


a million policemen." (Tr. 29-31, 62-63) Wagner then identified the 
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three Appellants as the men who had robbed him. (Pr. H. 15; Tr. 30). 


The initial identification by Mr. Wagner was made from a'distance 
of 75 to 100 feet away, while he was sitting in the back seat of Sergeant 
| 


Kirby's moving squad car approaching the corner of 5th and Eye Streets. 
(Tr. 89). Wagner reportedly used his broken glasses, when the ¢ar 
approached Appellants, by holding the two separated halves up before 


| 
his eyes (Tr. 64,70). Sergeant Kirby testified that Beach and Wagner had 


a conversation through an open window of the squad car before th¢ identifica- 


tion process was concluded (Tr. 100-101). At no time was a "lineup" held. 


(Pr. H. 15; Tr. 62). Onthe basis of Wagner's identification, ami on the 


basis of items taken from Mr. Foss which allegedly were the property of 
| 


Wagner (Tr. 113), Foss was arrested and held in custody. 
Preliminary Judicial Proceedings 


On January 14, 1969, a Preliminary Hearing was held in the 


District of Columbia Court of General Sessions before Judge Edgerton, 


to determine whether Foss, Barnes and Stratford should be held for possible 
Grand Jury action. At this hearing, the attorney for Stratford rhoved on 
behalf of all three accuseds to dismiss the charges on the eeoenaaae the 
- Complaint upon which the charges were based had been cmenancay executed. 


(Pr. H. 3-5) It was Defendants’ contention that the Complaint had not been 


sworn as required by Rule 3 of the Federal Rules of Criminal Procedure. 


The Court denied this motion (Pr. H. 5) and found "probable caus e" 


° 


ra 
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A Grand Jury Hearing was held on January 28, 1969. On February 
19, 1969, Foss and the other accuseds were indicted and charged with robbery, 
armed robbery, and assault with a deadly weapon (ADW), in violation of 
District of Columbia Code, Title 22, Sections 2901, 3202, and 502, 
respectively. On March 7, 1969, Foss appeared in proper person at his 
arraignment and entered a "not guilty" plea. 

Appellants’ trial began on August 26, 1969, before Judge Gasch 
and a jury. At the request of defense counsel, the Court held a hearing 
before the jury was’ selected to determine whether Wagner's identification 
of the Defendants, whether in Court or "on the street, '"' should be suppressed. 
The Court denied the suppression motion, ruling that ''the Government has 
established an independent basis for an in-Court identification. ee 35) 

At trial, Wagner, Sergeant Kirby, and Officer Beach all testified 
as to the "on-the-street" identification . (Tr. 47-48; 89; 108). Wagner 
also made an in-Court identification of Foss (Tr. 54-55). At the close 
of the Government's case, counsel for Foss renewed his motion to suppress 


and strike the identification testimony, under the authority of Stovall and 


Wade (see infra). Again, the Court denied the motion (Tr. 133). 


I/ Although the point was properly before him, Judge Gasch neglected 
to rule on the admissability of testimony regarding Mr. Wagner's "'on 
the street'' identification of Foss. (Tr. 35) 
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In their testimony, Barnes and Stratford admitted that they were 


| 
together when initially stopped by Officer Beach, but both denied being 


with Appellant Foss at that time. (Tr. 150-151; 153-56; 167; 170-172; 

177). Foss testified that he was not in the company of Barnes and 

Stratford at any time before his arrest. (Tr. 195). Wagner corroborated 

this when he testified that, upon arriving at the corner of 5th and Eye 

Streets, he noted that Foss was separated from the other two. (rr. 28-30) 
During his cross-examination of Beach, counsel for Foss attempted 

to introduce Police Department Form "P. D. 163" to impeach certain 

testimony Beach had given on direct examination. (Tr. 119-129) 

The form report, which was labelled "Defendants! Exhibit 1" for identifica- 

tion, was proferred by defense counsel as a statement of the witness falling 

under the provisions of the "Jencks Act" (18 U.S.C. §3500). (re. 119) 

The Court disallowed the use of this document on the ground that the Form 


had not been signed by Officer Beach, and was not, in fact, his statement. 
| 


(Tr. 119-120). Counsel for Foss noted an exception to the ruling for 


purposes of appeal. (Tr. 120) 
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SUMMARY OF ARGUMENTS 


Improperly executed Complaint. Mr. Foss was bound over, 
held in custody and indicted on the basis of an improperly sworn complaint. 
Even though the law specifically requires that the complaint be made on 
oath before a person empowered to commit persons charged with offenses 
against the United States, the complaint in this case was not made before 
such a person, but merely before a Deputy Clerk. This procedure denied 
Appellant the benefits of a valuable safeguard of the criminal justice 
system. 

Identification. The totality of circumstances under which 
Appellant Foss was identified by the Complaining Witness was so unfair 
and suggestive as to render the identification wholly tainted, and con- 
stituted a violation of Appellant's right not to be deprived of liberty without 
due process of law. The facts point to the conclusion that the ''on-the- 
street” identification of Appellant was not a product of the witness's 
independent recollection; rather, it was the fruit of undue influence 
and inevitable suggestion. Moreover, the injustice to Foss is aggravated 
by the fact that such an immediate "street confrontation” was totally un- 
necessary, in view of the ease with which a formal "line-up" identification 


procedure could have been quickly arranged. 


Lack of Counsel at Arraignment. Appellant Foss was not repre- 


sented by counsel at his arraignment, nor had he waived such representation. 


hone 


He had a constitutional right to the assistance of an attorney at arraign- 


ment, and the failure to arrange for counsel at that stage of the pro- 
| 
ceedings violated that right. 


"Jencks'' Statements. Foss' right to have full cross-examination 


of adverse witnesses was abridged by the Trial Court ruling that his 


| 
counsel could not employ, pursuant to the "Jencks Act," Police 


Department Form "P.D. 163!" in cross-examination of Beach, to show 
certain prior inconsistent statements of that witness. Form 'P.D. 163," 


when filed in connection with an arrest, is a statement made by the 


arresting officer as a matter of law. Thus, when Beach filed his P. D. 163 


as part of the "paperwork" pertaining to the arrest of Foss, that form 


constituted a statement made, adopted, and approved by him, | and the 


Trial Court's ruling that it could not be used for cross-examination was 


a violation of the Jencks Act. This ruling resulted in substantial preju- 


dice to Appellant Foss, since the primary theory of his defense was 


“mistaken identity,"and had theuse of the P. D. 163 been allowed, doubt 


might have been cast upon the Government's key identification evidence. 
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ARGUMENTS 
THE ARREST AND INDICTMENT OF 

APPELLANT FOSS WERE BASED ON AN 

IMPROPER AND INVALID COMPLAINT * 
Rule 3 of the Federal Rules of Criminal Procedure provides that 

a complaint in a criminal case 

- . . shall be made upon oath before a commissioner or other 
officer empowered to commit persons charged with offenses 
against the United States. 


The Rules further require that, where a person is arrested without a 


warrant, a complaint shall forthwith be filed against him. Federal Rules 


2 
of Criminal Procedure, Rule 5(a).2/ In the instant case, Foss was 


arrested without a warrant, and the complaint subsequently filed by 
Officer Beach was sworn before a Deputy Clerk of the D.C. Court of 
General Sessions. Under such circumstances, because the complaint 
failed to conform to the Federal Rules, the charges against Foss should 


have been dismissed. 


2/ Although the Federal Rules of Criminal Procedure do not apply to 
the D.C. Court of General Sessions when it tries misdemeanor cases, 
the Rules are nevertheless effective where that Court acts as the com- 
miting authority in a felony case. D.C. Court of General Sessions, 
Criminal Rule 13 (now 57(b)); Larkin v. United States, 144A. 2d 100 
(D.C. Mun. App. 1958), rev'd on other grounds, 108 U.S. App. D.C. 
239, 281 F.2d 72 (1960). 


* Respecting this argument, the Court's attention is directed to 
pages 3-5 of the transcript of Preliminary Hearing, and to the Complaint 
filed by Officer Beach against Foss. 


elk = 


The above sections of the Rules are intended to guarantee pro- 
tection of the rights of an accused. U.S. ex rel Spader v. Wilentz, 
—— 
25 F.R.D. 492 (D.C.N.J. 1960), affid per curiam 280 F.2d 422 (3rd Cir. 
1960), cert. denied, 364 U.S. 875 (1960); Pugach v. Klein, 193 F.Supp. 


630, 638 (S.D.N. Y. 1961). Appellant is aware, of course, that in 


Gaither v. United States, 134 U.S. App. D.C. 154, 169, 413 F.2d 1061, 


1075-76 (1969), this Court recently held that such protection was mean- 
ingful only where the swearing of the complaint precedes the arrest, 
holding, in effect, that Rule 3 (and that part of Rule 5(a) pertaining to 
the prompt filing of a complaint) need not be strictly followed in 
situations where there is a warrantless arrest. However, the wording 
of the Rule contains no such restrictions, and if the United States 
Supreme Court had intended any such bifurcation, it could easily ere 
so provided. In fact, the intent of the Rules is to require a proper 
complaint in all cases, regardless of whether or not the Sorapisant 
happens to precede the arrest. | 

Rules 3 and 5(a) are mandatory in all Federal courts (United States 
v. Warrington, 17 F.R.D. 25, 28 (N.D. Cal. 1955)) in all criminal cases, 
and are especially necessary in situations involving warrantless arrests. 
The signature of a judicial officer on the complaint in emioneenne nt 
thereof is a further assurance that the accused has been Bavisedof 


his rights and actually taken before a magistrate promptly, as required 


See Federal Rules of Criminal Procedure, Rule 5(b); 
Watson v. United States, 98 U.S. App. D.C. 221, 234 F.2d 42, 46 
(1956). Appellant therefore urges the Court to reconsider its position 
in Gaither, and rule that it was reversible error to deny defense counsel's 


motion at the Preliminary Hearing to dismiss the charges. 


THE POLICE - ARRANGED STREET 
CONFRONTATION IN WHICH APPELLANT 
FOSS WAS IDENTIFIED WAS UNFAIR AND 

SUGGESTIVE, AND VIOLATED FOSS 

RIGHT TO DUE PROCESS OF LAW * 


This Court is well aware of the holding of the United States Supreme 
Court that, if a pretrial confrontation resulting in an identification of the 
accused by a witness to the crime is unduly suggestive to the witness, 


there is a violation of the defendant's due process rights, and any evidence 


of the identification must be suppressed. Stovall v. Denno, 388 U.S. 293 


3/ 


In the instant case, Foss was arrested on Friday, January 10. On 
the same day, the Complaint was sworn to before a Deputy Clerk by the 
arresting officer. The record lacks any indication that the Complaint 
was made before, or with the approval of, an appropriate judicial officer. 


~ Respecting this argument, the Court's attention is directed to pages 
8-9, 13-15, 22, 36-37, and 40-41 of the transcript of Preliminary 
Hearing, and to pages 25-31, 35, 43, 47-48, 54-55, 62-64, 69-70, 
89-96, 100-101, 106-109, 113, 116-117, 121-124, 133, 150-156, 167, 
170-172, 185, and 195 of the Trial transcript. 
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87S. Ct. 1967 (1967). The danger of suggestion is greatly increased 


where the accused has been exhibited singly to a witness for purposes 
of identification. Stovall, supra, at 302; Clemons v. United States, 


133 U.S. App. D.C. 27, 408 F.2d 1230 (1968), cert. denied, 394 


U.S. 964 (1969); Russell v. United States, 133 U.S. App. D.C- 77, 
408 F.2d 1280 (1969), cert. denied, 395 U.S. 928 (1969). It is the 


teaching of Stovall that the presence of a claimed violation of "due 


process" in the conduct of a pretrial confrontation can only be deter- 


mined by examining the totality of the circumstances surrounding it. 
Stovall, supra, at 302. : 

The facts in this case demonstrate that the police-arranged con- 
frontation at issue herein was so impermissibly suggestive to the 


identifying witness, and so unfair to Appellant, that the Trial Court 
should have barred all evidence of the identification resulting therefrom. 
The instant appeal is not merely another application of the “fresh 


identification" doctrine developed by this Court in several recent 


| 
decisions. Wise v. United States, 127 U.S. App. D.C. 279, 383 F.2d 
| ; 


206 (1967), cert. denied, 390 U.S. 964 (1967); Russell, supra; 


Solomon v. United States, 133 U.S. App. D.C. 103, 408 F.2d 1306 


| 
(1969). In those cases, the Court held that Non-the-scene" confrontations 


conducted near or at the site of the crime, within a short time after its 


commission, are not inherently unfair and violative of due process. 


While Appellant does'not dispute the fact that the confrontation here was 


2 "fresh" identification, he nevertheless contends that the confrontation 


took place in such an atmosphere of police overbearance and suggestion 


that the identifying witness could not have avoided being influenced in 
favor of Foss's guilt! In Wise, supra, at page 210, Judge Leventhal 
observed: 


It may be that in a particular case there would 
be reason, without denying the general principle 
of prompt identifications, to say that the partic- 
vlar'identification at the scene was conducted 

jn such an unfair way that it cannot tolerably 

be admitted into evidence. 


The instant case presents the very situation posed by Wise. 

In those cases where this Court has upheld prompt "on-the-scene" 
identifications, there has always been a particular justification cited 
which, independent of other circumstances, helped assure the reliability 
of the identification and/or made the confrontation at that time absolutely 
necessary. For example: 


(a) Wise, supra; Kennedy v. United States, 122 U.S. App. D.C. 
291, 353 F.2d 462 (1965); Solomon, supra. Justified on ground that 
identifying witness never lost sight of defendant from the time the crime 
was committed until the time confrontation took place. 


(b) Bates v. United States, 132 U.S. App. D.C. 36, 405 F.2d 
1104 (1968); Young v. United States, 132 U.S. App. D.C. 257, 407 
F.2d 720 (1969), cert. denied. 394 U.S. 1007 (1969); Jackson v. United 
States, 134 U.S. App. D.C. 18, 412 F. 2d 149 (1969); Miller v. United 
States, U.S. App. D.C. F.2d (No. 22, 322, 
3/23/70). Justified’ on ground that identifying witness noted a distin- 
guishing feature of defendant's appearance, or gave police a detailed 
description of defendant before the arrest and confrontation. 
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(c) Stovall, supra; Russell, supra. Justified on ground that spe- 
cial circumstances either necessitated a prompt confrontation or made 
a formal lineup procedure inappropriate. ! 

The instant appeal presents none of the above justifications. On 
the contrary, the record in this case is rife with circumstances demon= 
strating the basic unfairness of the confrontation. There was no'contin- 
uous surveillance of Foss by Mr. Wagner. Furthermore, Mr. eo 
could give no description of the men other than that they were of: 
ordinary appearance with no distinguishing features (Pr. H. 40-41 ; 

Tr. 25). Nor is it even clear that he knew the race of his attackers. 
Finally, there were no special circumstances which might have neces- 


sitated the "on-the-street" confrontation. 


The arrest was made at approximately 10:00 a.m. ona weekday. 


Surely a formal lineup with guaranteed presence of counsel (Wade v. 
United States, 388 U.S. 218, 87S.Ct. 1926 (1967), to protect Fass! 
rights and insure fairness could have been arranged within a ovine of 
minutes. Such delay, far from being detrimental to the identification 
process, would in this instance have greatly enhanced the chances of 
reliability by permitting the identifying witness to regain his composure 
and, perhaps, even obtain another pair of eyeglasses. 

That the totality of the circumstances surrounding this identifica 


tion confrontation rendered the whole procedure violative of due process 


is amply displayed by the following summary of the record facts: 


Z 
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{1) While in the restroom (where the crime began) the identifying 
witness did not get a good look at the assailants (Tr. 43); 


(2) While in the restroom, the identifying witness lost the use of 
his eyeglasses (Pr. H. 36-37; Tr. 69); 


(3) The identifying witness was "nervous," excited, '' and physi- 
cally upset (Tr. $9); 


(4) The identifying witness was exposed to highly inferential and 
suggestive questioning by Officer Beach (Pr. H. 8, 14-15; Tr. 121-122, 
125); 


{5) The identifying witmess had been informed by Officer Beach 
that the latter had had three subjects under observation (Tr. 122); 


{6) While seated in the police car, the identifying witness heard 
the radio report that three subjects fitting the description were being 
detained at 5th and Eye Streets, after which the police car immediately 
proceeded directly to that very location (Tr. 27-28); 


(7) When the identifying witness arrived at 5th and Eye, he saw 
nobody in the area except for the three accuseds and "about a million 
policemen" (Tr. 29-31, 62-63); 


(8) When the identifying witness first observed Appellant Foss 
at 5th and Eye Streets, he was in the custody of the police, leaning up 
against a patrol wagon “spread-eagled" with his hands up upon the wagon 
(Tr. 28-30, 172, 185); 


(9) The identifying witness, who was admittedly nearsighted, 
initially identified’ Appellant Foss from a distance of 75 to 100 feet, 


while sitting in the back seat of a moving vehicle (Tr. 89); and 


(10) Upon arrival, the identifying witness had a conversation with 
Officer Beach, the content of which is unknown (Tr. 100-101). 


Given the above facts, the conclusion is inescapable that this con- 


frontation probably amounted to the police identifying Foss for the witness 


rather than the witness pointing out Foss to the police. The whole pro- 


cedure was so intolerably unfair, so poorly timed, so fraught with 
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unreliability, so suggestive to the witness, and so disdainful of Foss’ 
rights, that all testimony regarding the identification and the arrest 


arising from that procedure should have been suppressed. 
Wagner's in-court identification of Foss (Tr. 54-55) was irrepa- 
| 
rably tainted by the suggestive confrontation at which he initially identi- 
| 


fied Foss. Thus, it was also error to admit that into evidence. ‘The 


| 
Government had not made a sufficient showing that the in-court identifica- 


tion was based on the witness' observations of the Appellant indépendent 
| 
of the suggestive confrontation. Wade, supra, at U.S. 241-2; Clemons 


v. United States, supra, at F.2d 1237. The burden of showing "independent 


—_—— 


observations" is on the Government. See Clemons, supra, at F.24 1252 


| 
(concurring and dissenting opinion of Judge Wright). As Judge Gessell 


remarked in United States v. Kinnard, 294 F. Supp. 286 (D. CAD 1968): 
Saeenee A W/O, Se 


- . an in-court identification must be suppressed if any 
questionable or suggestive confrontation has previously 
occurred. It is only in the most exceptional case that an 
in-court identification will be said to be wholly uninflunced 
by prior identification confrontations. [294 F.Supp. at 290]. 

| 


Judge Gasch's conclusion (Tr. 35) to the contrary notwithstanding, the 


record lacks any persuasive. showing by the Government that Wagner's 


in-court identification of Appellant was based on observation other than 


that which took place at the illegal confrontation. Therefore, the!admis- 


sion into evidence of the in-court identification was error. 


Hi APPELLANT FOSS' RIGHT TO ASSISTANCE 
OF COUNSEL WAS VIOLATED BY HIS 
ARRAIGNMENT WITHOUT BENEFIT OF 
REPRESENTATION BY AN ATTORNEY * 

The record in this case discloses that Appellant Foss appeared 
in Court in propria persona on March 7, 1969, and entered a plea of 
**not guilty" in answer to the charges against him. Foss was 
never offered legal counsel at arraignment, never made a knowing and 
intelligent waiver of representation, and was never informed of his 
right to counsel at this stage of the prosecution. 

The Criminal Justice Act of 1964 (18 U.S.C. §3006A), which is 
dispositive here, states: 

A defendant for whom counsel is appointed shall 
be represented at every stage of the proceedings 
from his initial appearance before the United 
States magistrate or court through appeal. 
Rule 44(a) of the Federal Rules of Criminal Procedure is to the same 


effect. And the Plan for Furnishing Representation for Indigent Defen- 


dants in Criminal and Quasi-Criminal Cases, which was adopted pur- 


suant to the above legislation, assures and makes mandatory the presence 


of counsel in all cases to represent indigent defendants at arraignment. 


* Respecting this argument, the Count’s attention is directed to 
the report of arraignment in the record. Counsel is attempting to 
obtain a transcript of Foss’ arraignment, and will withdraw this 
argument if the transcript reveals a knowing and intelligent waiver 
of Foss' right to counsel. 


See Barnett v. United States, 123 U.S. App. D.C. 38, 356 F. 24/791 


(1965), cert, denied, 384 U.S. 980, 86 S.Ct. 1881 (1966). 


In several decisions of this Court, it has been held that peerest 
of a conviction would not be granted upon a showing that appellant lacked 
counsel at his arraignment, unless the appellant could also prove that 
this failure to provide counsel resulted in prejudice. E.g., Stith v. 
United States, 124 U.S. App. D.C. 81, 361 F. 2d 535 (1966); McGill v. 
United States, 121U.S. App. D.C. 179, 348 F. 24791 (1965); Barner 
Supra. However, in every one of those cases, this Court noted that the 
arraignment in ieece therein had taken place before the Plan for Fur- 
nishing Representation had gone into effect, and strongly indicate that 
it would not require a showing of prejudice in cases such as this ane which 
involve 'post-Plan'"' arraignments. See United States v. Ridley, 134 


U.S. App. D.C. 79, 80,412 F. 2d 1126, 1127 (1969) (footnote 2). The action 


of the Court at Foss' arraignment totally disregarded the mandate and 
spirit of the federal legislation, and operated to deprive Appellant Foss 
| 


of his rights under the Sixth Amendment. His conviction should therefore 


be reversed. 


Iv. THE FAILURE OF THE TRIAL COURT TO ALLOW | 
THE USE BY DEFENSE COUNSEL OF 

POLICE FORM P.D. 163 VIOLATED THE RIGHT OF 
ee Be OT OE 


APPELLANT FOSS TO HAVE FULL CROSS- 
EXAMINATION OF PROSECUTION WITNESSES. * 

18 U.S.C. §3500, popularly known as the ''Jencks Act," requires 
the Government in a criminal prosecution to produce all statements of 
its witnesses which are relevant to the witness' testimony for use by 
the defense in cross-examining those witnesses. The Act sets out 
two basic criteria for the classification of a writing as a "Jencks 
statement." 18 U.S.C. § 3500(e)(1). First, the writing must have 
been "made by" the witness; second, the writing must have been 
“signed or otherwise adopted or approved" by the witness. The Police 
Form "P.D. 163,"' which was excluded by the Court below, meets both 
of these criteria, and the Trial Court erred in its ruling on this point. 

Police Form P.D. 163, which is officially entitled ''Prosecution 
Report,” is a record made by the arresting officer at or soon after the 
time an arrest is made. Under proper police procedure, no person 
other than the arresting officer is authorized to file this noeos SY This 
being the case, the P.D. 163 should be deemed, as a matter of law, to 
be a statement ‘made by" the arresting policeman. Furthermore, 


Respecting this argument, the Court's attention is directed to pages 
117-120 of the Trial transcript. 


zl Information regarding '"P.D. 163" obtained from conversation with 
Police Lt. William F. Sturgeon, Jr., which took place on April 24, 
1970. 


because Officer Beach filed this form along with his other TO 
pertaining to the arrest of Appellant Foss, it cannot be euepoted that 
this witness had "adopted and approved" the statement for purposes 
of the Jencks Act. 

As a result of the Trial Court's rating Appellant Foss vas 
denied the opportunity fully to cross-examine Officer Beach, a major 
prosecution witness, as to the issue of mistaken identity, which was 
the central question in the case. The ruling frustrated the salutary 


purpose of the Jencks Act (see United States v. Wolfson, 289 F. Supp. 


903, 912 (S.D. N.Y. 1968)), and constituted a deprivation of Appellant 


Foss' rights under the Sixth Amendment. See Pointer v. Texas, 380 


U.S. 400, 85 S.Ct. 1065 (1965). 


CONCLUSION 


This Court is requested to reverse the conviction of Appellant 
| 


Foss and order the charges against him dismissed on any or all of the 


5/ 

= The ruling was made on the Court's own initiative and was ‘essentially 
gratuitous in that the Government had previously delivered the form 

P. D. 163 to defense counsel voluntarily and without objection pursuant to 


the Jencks Act. 


foregoing grounds, or-to grant any other relief to Appellant Foss which 


the Court deems appropriate. 
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